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State Legislation  on Medicare Part D Implementation
A number of states have introduced legislation during this legislative session (as well as last session) that relate to the Medicare Part D prescription drug benefit.  The majority of this legislation provides state-funded drug coverage that “wraps around” the Medicare benefit and provides coverage for non-Medicare Part D prescription drugs and/or provides assistance with Medicare Part D-related costs.  Most of this legislation either creates or changes existing State Pharmaceutical Assistance Programs (SPAPs).  States are also considering legislation that creates information “clearinghouses” that in part provide toll-free hotlines for beneficiaries who have problems with their Part D coverage.  One state has also introduced legislation that provides temporary state coverage of Medicare-covered drugs after January 1, 2006 for beneficiaries that have problems accessing their prescriptions under the new benefit.

The following document provides summaries of bills being considered in state legislatures now or in 2004.  Bill texts may be accessed though the blue bill numbers.  
Since the majority of states have not introduced or passed legislation relating to Medicare Part D, this information is useful in order to provide state policymakers with ideas on how to protect consumers during the transition from Medicaid coverage to a Medicare Part D plan and beyond.  For further information on related legislation and for status updates, please contact Sarabeth Zemel at szemel@nmha.org or (703) 838-7532.
I.  Wraparound Coverage of Prescription drugs and/or cost sharing Assistance

a. California (AB 75)

The bill establishes the “California Rx Plus State Pharmacy Assistance Program” which provides drug discounts, in part, to individuals enrolled in the Medicare for prescription drugs not covered by Medicare.  Individuals would not be able to participate if they have outpatient drug coverage paid for by Medi-Cal or the Healthy Families Program.  (Dual eligibles would be eligible for the SPAP once Medicare Part D begins and their Medicaid drug coverage ends.)  Individuals qualify for the program if they have a family income of 400 percent of FPL or less, and have unreimbursed prescription drug expenses of 5 percent or more of their family income or unreimbursed medical expenses of 15 percent or more of their family income.
b. Connecticut (HB 6687)
The state of Connecticut has introduced legislation that creates a program called “Connecticut Pharmaceutical Assistance Contract to the Elderly and the Disabled” within the Department of Social Services.  The state program makes payments to pharmacies for the reasonable cost of prescription drugs dispensed to eligible individuals minus a copayment.  The pharmacy is obligated to collect a copay of $16.25 per drug (higher if individuals make over $20,300/year).  Program eligibility is limited to those who are 65 or older or disabled with an income of less than $20,800 (or $28,100 if married).  DSS also pays Part D monthly premiums on behalf of the enrollee, although the enrollee is responsible for Part D copays, coinsurance, and deductibles (if the Medicare Part D costs exceed the SPAP copays, DSS will pay the difference in cost).   DSS is also responsible for paying for a Part D covered prescription drug, including drugs obtained within the Medicare coverage gap, at the lowest price established by the Part D plan for a preferred drug in the same therapeutic class and category, with the client responsible for any cost differential beyond the department’s payment.
 

Connecticut (HB 6846)
HB 6846 amends Connecticut’s ConnPACE program, the state’s pharmaceutical assistance program, and expands eligibility to dual eligibles.  A copay of $16.25 per drug is required for enrollees, except for full benefit dual eligibles in the Medicare Part D program.  Dual eligibles are also exempt from the SPAP’s registration fee.  DSS also pays Part D monthly premiums on behalf of the enrollee, although the enrollee is responsible for Part D copays, coinsurance, and deductibles (if the Medicare Part D costs exceed the SPAP copays, DSS will pay the difference in cost).  The program also pays for prescription drugs that are rejected for payment by a Part D plan for any reason, including drugs that fall into the gap in standard Part D coverage.  (Note: This bill takes the place of HB 6687, which appears to have been tabled in committee.)

c. Hawaii (HB 693 and SB 802)
Companion bills in the Hawaii House and Senate create a SPAP for both elderly and disabled individuals to help defray the cost of medically necessary prescription drugs under Part D.  Known as “Hawaii Medicare Prescription Drug Program,” the program selects one or more prescription drug plans (PDPs) approved by CMS as the “preferred” plan(s) for the SPAP to coordinate benefits between Medicare Part D and the SPAP.  Individuals are eligible for the program based on age or disability (and must receive a social security benefit).  The program pays all or some of the deductibles, coinsurance payments, premiums and copays under the Part D program.  The program is deemed a payor of last resort and is meant to only cover drug costs not covered by the Part D program.  The program also prioritizes enrollment for dual eligibles to begin no later than October 1, 2005.  A second population, Medicare-eligible individuals with a household income up to 150 percent of the FPL is second in line for enrollment.  
The bill also requires that drug companies provide Medicaid-level rebates to the SPAP in order for the drug companies’ products to be available within the program.
d. Maryland (HB 0324)
The proposed bill builds off the “Senior Prescription Drug Program” and provides Medicare Part D beneficiaries who meet program requirements with a state subsidy for a portion of their Medicare Part D premiums and deductibles.  The bill also establishes the Medicare Option Prescription Drug Program as part of the state’s medical assistance program, and is tasked with the purpose of assisting low-income Medicare eligible individuals make a seamless transition to Medicare Part D, as well as coordinating benefits with Part D.  Dual eligibles, as well as those under 150 percent of FPL will be automatically enrolled, with the ability to opt out.  The Program “may” pay all or part of the premiums, deductibles, coinsurance payments, and copayments required under Medicare Part D.  The Medicare Option Prescripton Drug Program is the payor of last resort and will only cover costs not covered under Part D.

e. Missouri (HB 0169, SB 0039, SB 0075) 
The Missouri bills establish the “Missouri Senior Prescription Drug Plan” and help defray the costs of prescription drugs for elderly Missouri residents.  The plan will pay 75 percent of the 2006 standard drug benefit coverage gap of up to $2850, not exceeding $2138, for each eligible senior per year.  Applications for the plan will be conducted jointly with the Medicare Part D program.  The plan’s formulary will only cover prescription drugs covered pursuant to the MMA and drugs which are “reasonable and necessary.”  The program will not cover several classes of drugs, including benzodiazepines.  The bill also establishes a commission to implement and administer the plan (and determine eligibility for the plan) consisting of 12 members, including representation from a senior advocacy group.  The plan is not an entitlement and is only the payor of last resort, and benefits will be limited to the level supported by the monies appropriated for the plan.

f. New Hampshire (SB 163)
New Hampshire introduced legislation to create a SPAP to coordinate prescription drug coverage with the benefit under Medicare.  The program is also be the payor of last resort and is meant to only cover drug costs not covered by the Part D program.  These “costs” are not specified in the bill.  Individuals 65 years or older, or disabled and receiving a social security benefit and enrolled in Medicare, and with income at or below 150 percent of FPL, are eligible for the program.  Like Hawaii’s bills, enrollment priority is given to dual eligibles and begins no later than October 1, 2005.  The bill also allows the department to automatically enroll beneficiaries into a preferred Part D plan with a provision for “opting out” of the plan.  
The bill also requires that drug companies provide Medicaid-level rebates to the SPAP in order for the drug companies’ products to be available within the program.

g. New York (A. 1922 and S. 992)
New York has already enacted legislation that allows qualified individuals to receive assistance from the state’s SPAP (called EPIC) even if they receive prescription drug benefits under Medicare Part D.  EPIC will pay a portion of the costs of qualified prescription drugs for which no payment or reimbursement is made by the Medicare Part D program.  New York’s budget bill contains a provision that waives EPIC’s participant fee for individuals who are also enrolled in a Part D prescription drug plan.  The bill also  authorizes EPIC assist individuals with the following Part D activities: (1) applying for premium and cost-sharing subsidies; (2) enrolling in a prescription drug plan or Medicare Advantage prescription drug plan (MA-PD); (3) pursuing appeals, grievances, or coverage determinations.

h. Rhode Island (H 7630 enacted in 2004)
Rhode Island enacted a law in 2004, entitled, “Pharmaceutical Assistance to the Elderly Act,” which provides for the state to pay a percentage of the cost of prescriptions of qualified drugs for which no payment or reimbursement is made by the federal government.  Individuals are only eligible if they are 65, or at least 55 and receiving SSDI benefits.  Income eligibility for the program is complicated, but essentially, a percentage of a person’s prescription drug costs are covered by the state program if the individual makes less than $35,000 a year.  Married couples are covered if their combined income does not exceed $40,000 a year.  SSDI recipients may have income up to approximately $42,000/year.  The program is tiered so that the state will cover more drug costs for a person who makes $15,000/year than a person who makes $25,000/year.  

i. Tennessee (HB 2290 and SB 2309)

Tennessee recently introduced companion bills in both the House and Senate that propose the creation of a SPAP to provide pharmaceutical benefits to elderly and disabled Tennesseans and coordinate benefits between the SPAP and Medicare Part D program.  The SPAP facilitates enrollment into Part D.  The SPAP assists dual eligibles and other Medicare-eligible Tennesseans in defraying the cost of medically necessary prescriptions by paying all or some of the deductibles, coinsurance payments, premiums, and copays under Medicare Part D.  Individuals 65 years or older, or disabled and receiving a social security benefit and enrolled in Medicare are eligible for the SPAP.  The program prioritizes Part D enrollment for dual eligibles to begin no later than October 1, 2005.  A second population, Medicare-eligible individuals with a household income up to 150 percent of the FPL is enrolled next. 
The bill also requires that drug companies provide Medicaid-level rebates to the SPAP in order for the drug companies’ products to be available within the program.

j. Virginia (HB 2714)
HB 2714 creates a “Prescription Drug Payment Assistance Program” that covers medically necessary prescriptions that are not covered by Medicare.  To be eligible for the program, a Virginia resident must be at or below 150 percent of the federal poverty line, ineligible for Medicaid prescription benefits, not receive drugs through a Medigap policy, and be eligible for Medicare.  Enrollees also must be either: (1) aged 65 or older, or (2) between the ages of 19 and 64 and be otherwise eligible for benefits under Title II of the Social Security Act (Federal Old-Age, Survivors, and Disability Insurance Benefits).  Payment assistance will not exceed $2,500 per year per individual.  Copayments are required in the program, at no lower than $5, but no more than 25 percent of the acquisition cost of the drug.  There is no provision that limits the number of co-payments a person makes.  However, the co-payment may be waived in cases of severe hardship.
  Finally, the program requires the use of generic drugs.  If individuals desire a brand-name drug when a generic is available, they must pay the difference,

k. Kentucky (SB 23)
SB 23 creates a pharmaceutical assistance program for residents who are (1) 65 or older, or disabled and enrolled in Medicare; and (2) at or below 150 percent of FPL.  The state program will coordinate prescription drug coverage with the Medicare Part D program, and will pay all or some of the deductibles, coinsurance payments, premiums, and copayments required by the Part D program.  The state program will only be the payor of last resort and will cover costs for participants who are not covered by the Medicare Part D program.
  The program will contract with one or more prescription drug plans to coordinate the program benefits with federal law, and will preliminarily enroll beneficiaries into a preferred Medicare Part D plan, with an opt-out provision for individuals.  Initial enrollment priority is given to dual eligibles, and second enrollment priority is given to individuals with annual incomes of up to 150 percent of FPL.

l. Massachusetts (SB 401) 

SB 401 creates legislation to “hold Prescription Advantage
 and Medicaid enrollees harmless under the implementation of the Medicare Part D program.”  The Medicaid Director is charged with designing a wraparound program for dual eligibles, so that enrollees have comprehensive drug coverage.

m. Montana (SB 324)

SB 324 creates a pharmacy access prescription drug program that will contribute to the cost of the Medicare Part D premium, and optionally, to the Part D deductible for individuals with a family income at or under 200 percent of FPL and who are not eligible for the low-income subsidy.

II.  State hotline for access problems

a. California (AB 74)
AB 74 establishes the “California Rx Prescription Drug Hotline” which provides information to consumers and health care providers about options for obtaining affordably-priced prescription drugs.  The hotline establishes a 1-900 number, requiring callers to pay no more than 50 cents per call.  The hotline would provide, in part, information about the Medicare Prescription Drug Benefit Program.
b. Missouri (HB 0169, SB 0039, SB 0075)
The Missouri bills referenced in the wraparound coverage section also contain provisions for a “Missouri Senior Prescription Drug Plan Clearinghouse” to assist all state residents in accessing prescription drug programs; educate the public on quality drug programs and cost-containment strategies; and serve as a resource for pharmaceutical benefit issues.  The Clearinghouse will conduct targeted outreach and education and also maintain a toll-free 1-800 phone number staffed by customer service representatives.  The Clearinghouse will also provide the state with measurable data to identify the success of the plan. 

III.  Emergency 60-90 day (“transition period”) state coverage
a. North Dakota (HB 1465)
North Dakota’s bill has two main components:  (1) it does not allow the department to pay for prescription drugs within a drug class covered by Part D, or cover a prescription drug within a class in which Medicare does not pay for any of those drugs, or a drug for which federal matching funds are not available; but (2) the exception to (1) is that the department may pay for a drug in an emergency to ensure that dual eligibles continue to receive their drugs after Part D is implemented.  This exception only covers the period between January 1, 2006 and February 15, 2006.
� Many states have introduced or passed bills that form task forces to consider what action needs to be taken in order to implement the new Medicare prescription drug benefit.  These bills are not considered here since they do not provide substantive measures for implementing Medicare Part D.  Contact NMHA if you are interested in obtaining more information on these bills.


� The legislative language relating to the state’s payment of Part D covered drugs may be a drafting error.


� A later provision in the bill on a pharmacist’s duty to collect co-payment states that “a pharmacist shall not dispense or provide a covered prescription drug to an eligible person until the eligible person makes the required co-payment.”  This seems to conflict with the language about severe hardship.


� This provision contains an error and should read “that” instead of “who” so that the SPAP will cover costs not covered by Medicare Part D.  This provision will be amended through a new bill.  Conversation with Barbara Baker, Kentucky House Health & Welfare Committee staff, March 21, 2005.


� Prescription Advantage is Massachusetts’s SPAP for seniors.
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