Part D Eligibility and Notice Requirements

Question 
In some cases the State does not learn of an individual’s Part D eligibility until after the effective date of that eligibility, or the State learns of the Part D eligibility in advance, but with insufficient time to provide a ten day advance notice to the individual.  A question has been raised as to whether or not, in these circumstances, States must provide a timely notice of adverse action as required by regulations at 42 CFR §431.211 and continue coverage of Part D drugs throughout the timely notice period and pending a hearing decision.

Answer
The statutory prohibition on Medicaid coverage of Part D drugs at Section 1935(d)(1) of the Act supersedes the timely notice requirements at 42 CFR §431.211.  The statute explicitly prohibits Medicaid from covering Part D drugs for Part D eligible individuals “notwithstanding any other provision” of Title XIX.  Therefore, continued coverage of Part D drugs pending advance notice and a hearing is not required when a Medicaid eligible individual becomes eligible for Medicare Part D.  When States do not receive advance notice of a recipient’s upcoming Part D eligibility, or cannot act on this information before the Part D eligibility begin date, once the effective date of Part D eligibility is known the State must terminate coverage of Part D drugs effective the first day of Part D eligibility, regardless of whether or not advance notice and hearing rights have been sent to the individual.

Even though the regulatory timely notice requirements are superseded by statute, States must still send a notice of action to beneficiaries advising them of the reduction of services and the effective date of the action.  The notice should also inform the beneficiary that most of their prescription drugs will covered through a Medicare Part D Plan (PDP) on and after the effective date and provide the Medicare contact number (1-800-MEDICARE, or 1-800-633-4227).  States may choose to include a State contact number as well.  The notice should also advise the beneficiary that the co-pays owed under Part D may differ from the co-pays (if any) required under the State’s Medicaid plan, and that the PDP will make any appropriate adjustments.    States should strive to provide advance notice whenever practicable, and if advance notice is impossible, then as promptly as possible.  In accordance with 42 CFR 431.220, states are not required to hold a hearing for individuals who appeal the termination of Medicaid coverage of Part D drugs, but who do not contest the fact that they are Part D eligible.  States must grant hearing rights to individuals who claim that they are not Part D eligible.

