Testimony of Deepti Sethi
Senior Legal Analyst, Health Assistance Partnership

Before the National Association of Insurance Commissioners

Medicare Private Plans Subgroup

September 11, 2007

Good afternoon. My name is Deepti Sethi and I am the Senior Legal Analyst for Health Assistance Partnership (HAP). On behalf of HAP, I would like to thank the National Association of Insurance Commissioners (NAIC) for the opportunity to discuss the challenges Medicare beneficiaries face to making informed choices regarding their health care coverage. HAP is a non-profit organization that works in support of the State Health Insurance Assistance Programs (SHIPs).  Over 12,000 staff members and volunteers work in 1,400 local SHIP offices across the country. Dedicated volunteers, many of whom are retired professionals, provide much of the one-on-one, objective counseling for which SHIPs are known.  SHIPs provide accurate, understandable, and objective information, counseling, and assistance to Medicare beneficiaries on a wide range of health insurance issues, including Medicaid, long-term care, and prescription drug coverage. The direct services that SHIPs provide to Medicare beneficiaries inform HAP’s work and my testimony today. 
Consumer Choice in Medicare

Medicare beneficiaries face a staggering array of health coverage options.  They first must choose between Original Medicare and Medicare Advantage plans to receive their health care benefits.  Those who opt for Medicare Advantage can choose from among several privately administered service delivery options, including managed care and private-fee-for-service plans.  Separately, beneficiaries must choose from among dozens of stand-alone prescription drug plans and Medicare Advantage plans with drug coverage to receive Part D drug benefits.  Other beneficiaries must select from twelve Medigap policies, including two new plans to supplement their Original Medicare coverage.  People with retiree coverage face other, no less difficult, choices as their insurance costs increase.  
In choosing among these many options, beneficiaries must also factor in their health status, plan payment structures (including a range of copayments, deductibles, coverage gaps, and cost tiers),   and limitations that specific plans place on access to care for particular health care needs. For example, beneficiaries now must weigh the impact of step therapy for certain expensive prescription drugs and procedures for referrals to specialists in their decisions. 
Ideally, beneficiaries will select health insurance products that best meet their individual health care needs and financial circumstances.  The hope is that people will use available tools, like CMS’s web-based Plan Finder, to make informed choices among appropriate coverage options that provide access to their preferred providers, prescribed medications, and chosen pharmacies. But too often this ideal is not the reality.  

The unprecedented increase in private plan offerings coupled with a marketing barrage that features direct mailings and creative inducements lead us to be concerned about how beneficiaries make their health care choices and whether enrollment patterns actually reflect informed decision-making. While approximately ten percent (10%) of Medicare beneficiaries turn to SHIPs as an independent resource to assist with their health coverage choices, many beneficiaries succumb to sales pitches or choose a product based on brand recognition. Many more follow recommendations that take no account of their individual health care needs. Some beneficiaries have found that they have been fraudulently enrolled into plans without their knowledge or consent. Moreover, the profusion of plan choices is startling. According to the Medicare website, in Florida there are 242 Medicare Advantage plans available to consumers.  In Pennsylvania there are 66 stand-alone prescription drug plans. At the lower end of the spectrum is Alaska with 8 Medicare Advantage plans and 45 prescription drug plan plans.  The sheer number of choices, the many variables they must consider, and the lack of apples-to-apples comparisons, overwhelms many people. This surfeit of choice becomes meaningless when the complexity, confusion and uncertainty it creates also inspires exploitation.
Marketing Abuses in Medicare Advantage

Despite corrective action by CMS and recent Congressional inquiries, SHIPs still report that Private-Fee-for-Service Medicare Advantage plans and agents provide misleading information about provider networks, benefits, and/or beneficiary cost-sharing. The problems these marketing practices create continue to plague Medicare beneficiaries throughout the nation. They result in inappropriate sales to many beneficiaries (including those who have comprehensive health coverage through both Medicare and Medicaid). Fraudulent enrollments result in egregious access to care and billing issues for those least able to shoulder these burdens.  

The practices of agents and plans that targeted low-income senior housing developments resulted in fraud investigations and a heightened awareness of the degree of vulnerability of specific subsets of the Medicare population. However, the practice of targeting these individuals for enrollment and exposing them to high pressure sales tactics continues as sales representatives again solicit housing developments for plan sponsored “educational” or “outreach” events in advance of the Medicare Part D Annual Enrollment Period. These activities are thinly disguised sales presentations that will become more frequent as the Annual Enrollment Period draws closer. 

Another example of particularly vulnerable populations is beneficiaries with limited English proficiency. Depending on geographic location, these beneficiaries are often unable to identify independent resources available to meet their linguistic needs. An example of marketing to the Korean community was reported to us from Washington. Within a housing community an insurance agent represented himself as a volunteer serving the Korean community with no intention of profit seeking. He did not mention the options for Medicare beneficiaries, merely had community members sign up for a Medicare Advantage plan. This issue came to SHIP’s attention as seniors began having difficulty getting prescription drug coverage and seeing their usual doctors (those that speak their language and know their medical histories). Because of the limited access to independent information, an increased dependency on the original source of information, regardless of what that source was, magnified the isolation and the inability of these beneficiaries to identify the veracity of information, the underlying cause of any coverage issues and the path to resolution. Information regarding these cases was referred to the Insurance Commissioner’s agent and broker investigations staff for follow up. However many beneficiaries are still dealing with the ramifications of this enrollment.    
Resolution of Issues
While it is harder than ever for beneficiaries to make informed choices about their Medicare coverage, it appears that beneficiary protections and rights involving Medicare Advantage and Part D coverage are also at risk of becoming meaningless. Beneficiaries face increasing obstacles to exercising their rights with every point of contact they must make. When beneficiaries have sought to cancel enrollments prior to the effective date, the use of high pressure sales tactics by plan customer service personnel and agents deter them. Sadly, when beneficiaries report their eroding trust in plans via 1-800-Medicare they are redirected back to their plan to seek resolution. This push-back strategy is not limited to enrollment cancellations.  Virtually every issue that people raise with 1-800-Medicare is directed to the plans either via a scripted prompt or a complaint that is entered into a messaging system (the complaints tracking module) that depends on plan action.  
Most beneficiaries do not identify problems until after their enrollment has been processed. Even after an enrollment has gone through, it may take months to identify issues depending on how often beneficiaries use their health coverage and how often their providers submit claims (as a claim denial is often the first indicator of an issue with coverage). The impact of inappropriate plan enrollment may not become evident to beneficiaries until they are denied care or face huge bills for services that were previously covered.  When beneficiaries are uncertain of their ability to access health care, they often forgo the care they need. This insecurity is only aggravated by the inability to turn to a responsive party for assistance.
This past June, seven of the largest Private Fee-for-Service plans voluntarily suspended the marketing of their plans for several months.  Nevertheless, the impact of fraudulent sales lingers.  SHIP counselors and beneficiaries must work directly with CMS Regional Offices to correct many unresolved plan enrollment issues. CMS staff is extremely cooperative and accessible to SHIP counselors across most regions. Yet, the Regional Offices direct beneficiaries and counselors back to the plans for resolution. This deference to a plan’s assessment of facts, which then determines the ultimate resolution of a disenrollment request, is problematic in light of the limited CMS oversight and regulation of Private Fee-for-Service plans and the subcontracting of disenrollment processes to IntegriGuard, a severely backlogged contractor. 
In addition, there are thousands of beneficiaries who may be experiencing similar disenrollment problems but have not turned to SHIP or Regional CMS offices for help. These beneficiaries will continue to struggle with ineffective customer service systems at their Medicare Advantage plans and at 1-800-Medicare. We have been told that the wait time for 1-800-Medicare is typically 30 to 60 minutes, with high rates of disconnections after long hold times, further frustrating beneficiaries and their advocates. A right that cannot be exercised is no right at all.  
CMS Oversight Efforts do Not Address Significant Delays in Processing Disenrollments
CMS is struggling with a number of systemic problems. One of the most significant, in terms of frustration for beneficiaries and SHIP counselors alike, is the lengthy delay in processing disenrollments from Medicare Advantage and Part D drug plans.  Applying beneficiary rights and protections often means that beneficiaries must disenroll from a plan utilizing a special enrollment period or retroactive disenrollment procedure. Unfortunately, many experience extraordinary delays as the plans and CMS process disenrollment requests. In the meantime, beneficiaries are in limbo. Because beneficiaries are unable to produce proof of insurance coverage to providers during this period, they are cannot schedule appointments, and may be embarrassed by unpaid claims and worried about negative credit reports.  Consequently, these beneficiaries and many of the people who help them are experiencing a general erosion of trust in the systems designed to provide access to health care. 

Disenrollment delays experienced in New Jersey are illustrative. Beneficiaries are just now being retroactively disenrolled from Medicare Advantage plans for requests filed in 2006. Beneficiaries sought disenrollment because they joined a prescription drug plan without realizing the impact on their Medicare Advantage enrollment or they moved from the service area. In some cases, plans are erroneously disenrolling people for nonpayment of premiums when the premiums were actually paid.  

Many beneficiaries who requested disenrollment during appropriate election periods or valid special enrollment periods via phone, fax, or mail have learned that their disenrollment requests are not reflected in their CMS master record. Five to six months after the initial enrollment election beneficiaries had unpaid Medicare claims and other billing issues. Enrollment reconciliation can be further complicated by reimbursement issues between CMS and plans as beneficiaries purchase Medigap policies, receive services from providers outside of their Medicare Advantage plan network, or attempt to receive care through whatever plan shows on their Medicare record (which may not be up to date or reflect requests for changes) in order to have claims paid during the interval.  

Even beneficiaries who receive direct assistance from CMS experience uncertainty. For example, a daughter called SHIP on behalf of her mother, who has cancer. At first the mother was enrolled in Sierra Rx, a Medicare drug plan. She then enrolled in Secure Horizons, a Medicare Advantage plan. The Secure Horizons agent assured her there would be no negative impact. The beneficiary lost the prescription drug coverage that best fit her medical needs. CMS "fixed" the problem on January 30, 2007 by disenrolling her from both plans. As of March 3, 2007, both Secure Horizons and Sierra Rx advised her that she has no drug coverage. Now, five months later, the beneficiary is working directly with the Regional Office and paying out-of-pocket for all of her medications while resolution is pending. It is unclear what product she will have following enrollment reconciliation due to claims submitted under the Medicare Advantage plan.    

The National Association of Insurance Commissioners Can Focus the Efforts to Protect Consumers

It is our belief that efforts to address health insurance consumer concerns should be framed to answer the questions, “Will this action make insurance for individuals more reliable; will it make coverage and sales tactics more responsible; and will there be improvements in both the access to care and the quality of care for Medicare beneficiaries?” For SHIPs and beneficiaries the issues seem unending. Unscrupulous sales agents resurface, dually eligible beneficiaries are solicited for inappropriate plans, plans point to the agents as the weak link and CMS proceeds with corrective actions that have little to no immediate impact on the lives of individuals trying to access care. 

Direct intervention of CMS is often required to clean up beneficiaries’ records and allow claims to be paid and reimbursements to be processed. SHIPs have the benefit of experience in dealing with critical issues regarding Medicare and the training to identify ancillary issues related to Medigap policies, retiree coverage, and appeal rights. However, there are many Medicare beneficiaries who will never attempt to access a SHIP counselor for education regarding health insurance products and Medicare or access a CMS Regional Office for issue resolution. Both beneficiaries and SHIPs are told to go through the plan processes first and are often redirected back to plans from 1-800-Medicare after first efforts at resolution have already been made, and failed, at the plan level. SHIPs and beneficiaries grapple with issue resolution that is delayed and often outside of the influence of skilled advocates. These issues appear avoidable. It is alarming that these issues arise during crisis, when beneficiaries are trying to access health care. Beneficiaries are paying monthly premiums to have insurance products that they are unable to use effectively. The current structure has a negative impact on beneficiary health, health care, and the systems entrusted with delivering these services.  

Thank you for your time and attention, and for holding this hearing today.
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